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PARENS PATRIAE 


JUDICIAL AUTHORITY TO ORDER THE STERILIZATION OF 
MENTAL INCOMPETENTS 


Nancy J. West* 


INTRODUCTION 


Recently, two state supreme court decisions have authorized trial courts of 
general jurisdiction to consider petitions for the sterilization of mental 
incompetents.' The majority of courts hold that in the absence of a specific 
statutory grant, courts of general jurisdiction lack the power to order 
sterilizations.* In the cases of Jn re Grady’ and Matter of C.D.M.*, 
however, the Supreme Courts of New Jersey and Alaska respectively 
proclaimed that the doctrine of parens patriae permits courts of general 
jurisdiction to order the sterilization of mental incompetents.° 

The petitions presented to the courts in Grady and C.D.M. requested 
authorization for the sterilization of two mentally retarded but physically 
mature young women. Neither New Jersey nor Alaska had statutory schemes 
permitting sterilization of noninstitutionalized mental incompetents.° Unable 


* Third-year law student, Southern Illinois University School of Law. Address reprint requests to 
Ms. West at Southern Illinois University School of Law, Carbondale, Illinois, 62901. 

' The terms “mentally incompetent,” “mentally impaired,” and “mentally retarded” are used 
interchangeably. 

2 Wade v. Bethesda Hosp., 337 F. Supp. 671 (S.D. Ohio 1971); Guardianship of Tulley, 83 Cal. 
App. 3d 698, 146 Cal. Rptr. 266 (1978), cert. denied, 440 U.S. 967 (1979); Guardianship of 
Kemp, 43 Cal. App. 3d 758, 118 Cal. Rptr. 64 (1974); A.L. v. G.R.H., 163 Ind. App. 636, 325 
N.E.2d 501 (1975), cert. denied, 425 U.S. 936 (1976); Holmes v. Powers, 439 S.W.2d 579 (Ky. 
Ct. App. 1968); In re M.K.R., 515 S.W.2d 467 (Mo. 1974). 

> 85 N.J. 235, 426 A.2d 467 (1981). 

* 627 P.2d 607 (Alaska 1981). 

* See text accompanying notes 51-82, infra. 

® See note 72, infra. 
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to find a hospital which would perform the surgery, the parents petitioned the 


court for an order authorizing sterilization. The trial courts’ assertion of 


jurisdiction under parens patriae afforded the Supreme Courts of New 
Jersey and Alaska the opportunity to expand be as power | to include 
sterilization orders. 

The Grady and C.D.M. decisions raise important questions regarding 
the rights of mental incompetents and judicial authority. This article proposes 
an alternative to the analytical approach evidenced in these recent cases. The 
approach suggested is designed primarily to protect the right of the 
incompetent to be free of unwarranted governmental intrusion by requiring 
proof of the necessity for sterilization from a neutral medical professional 
whose expert input is subject to judicial review pursuant to a statutory 
scheme. Before examining the issues raised by Grady and C.D.M., it is 
necessary to first consider the practical context in which the sterilization 
question is presented to a court. In particular this requires examination of the 
concept of substituted consent. Further, one must consider the historical 
development and limitations of the parens patriae power. Finally, a critical 
analysis of current sterilization cases as well as the problems and potential 
abuses generated thereby is essential. 


I. PARENTS, DOCTORS, AND THE COURTS: THE 
PRACTICAL PROBLEM OF CONSENT TO STERILIZATION 


Incompetents, like minors, lack legal capacity to make decisions in a 
broad spectrum of situations.” However, unlike the incapacity of the minor, 
incapacity of the incompetent is predicated on the inability to make and 
express one’s own choices.* The capacity to make choices varies with the 
individual as well as with the issue. The capacity to make choices concerning 
issues on which an individual is fully. informed and has exercised the free 
power of choice enables a person to give or withhold consent. Consent is a 
necessary prerequisite to any medical treatment or surgery, including 
sterilization.’ 


” An individual’s capacity to give or withhold consent may vary over time and with different 
activities for which consent is sought. There is a trend in the law to look at the actual time 
consent is sought and determine it by the person’s ability to deal with issues surrounding the 
particular activity. AMERICAN Assoc. ON MENTAL DerFicieNncy, INc., CONSENT HANDBOOK 
14-15 (1977). 

® Id. at 7. 

° A doctor who performs surgery without first obtaining informed consent will likely be liable. 
See W. Prosser, THE Law oF Torts, 102-06 (4th ed. 1971). 
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Generally, incompetents lack capacity to give valid consent to medical 
treatment or surgery. '° Where such surgical or medical treatment is needed or 
desired, a disinterested third person must be appointed to act on behalf of the 
incompetent to give “substituted” consent. The decision-maker, usually a 
parent or guardian ad litem, attempts to make the same decision that the 
incompetent would make under the circumstances.'' The standard which 
governs a guardian’s decision is the best interests of the incompetent. This 
standard involves not only the incompetent’s happiness at the moment, but 
the chance of happiness in the future. The guardian must determine, as best it 
can, what disposition of the case will be most beneficial to the incompetent in 
years to come.” Accordingly, courts have allowed parents, as guardians, to 
consent to a kidney transplant from an incompetent to his brother’’ as well as 
from one minor child to another.'* 

No jurisdiction, however, has held parental consent sufficient to 
authorize sterilization of a mental incompetent.’ In Ruby v. Massey," 
federal district court distinguished substituted consent to sterilization from 
substituted consent to medical services. “The right to ‘bear or beget’ a child 
is a salient right of a child which has been set apart from parental control.””"’ 
Parental consent to sterilization was likened by the court to parental veto 
power over a minor’s decision to have an abortion."* Since “the Constitution 
protects the freedom of even an immature teenager to decide for herself 
whether to bear or beget a child,” it must also protect the child’s right in 
relation to sterilization. Therefore, the court concluded that parents could not 
give valid consent to sterilization of their children.” 

Similarly, in A.L. v. G.R.H.,”' the Indiana Court of Appeals 
recognized the inherently unique concerns present in the context of parental 
substituted consent to sterilization and how they differ from parental 


'© ConsENT HANDBOOK, supra note 7, at 14-15. 

"' Matter of Quinlan, 70 N.J. 10, 355 A.2d 647, 664 (1976). 

' Ruby v. Massey, 452 F. Supp. 361, 370 (D. Conn. 1978), quoting Anderson v. Anderson, 122 
Conn. 600, 603, 191 A. 534, 535 (1937). 

Strunk v. Strunk, 445 S.W.2d 145 (Ky. Ct. App. 1969). 

Hart v. Brown, 29 Conn. Supp. 368, 289 A.2d 386 (Super. Ct. 1972); but see In re Richardson, 
184 So. 2d 185 (La. Ct. App. 1973). 

'S Note, Addressing the Consent Issue Involved in the Sterilization of Mentally Incompetent 
Females, 43 ALB. L. Rev. 322, 327 (1979). 

'© 452 F. Supp. 361 (D. Conn. 1978). 

"dd. at 370. 

8 Id. at 366. 

"9 Id. 

Id. at 361. 

2 163 Ind. App. 636, 325 N.E. 2d 501, cert. denied, 425 U.S. 936 (1976). 
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substituted consent to medical treatment. The Indiana court held that the 
common law does not provide parents the sole authority and discretion to 
order the sterilization of their children.” 

This judicial reluctance to allow for parental consent to sterilization 
arises from a perceived conflict of interest. The law generally presumes that 
parents will act in the best interests of their children when consenting to 
medical treatment or surgery.”” However, that presumption does not extend to 
sterilization because of the risk that the interests of the parent may conflict 
with the interests of the incompetent child.“ For example, the parents may 
wish to prevent the birth of a retarded grandchild or protect against the 
possibility that their retarded child will prove unable to care for the child.” 

The incompetent being incapable of direct consent, and parental 
consent being legally insufficient, doctors are generally loath to sterilize an 
incompetent, due primarily to their fear of civil liability.” However, in some 
situations, sterilization of an incompetent may in fact be in the individual’s 
best interest. Consequently, some courts recently have invoked the power of 
parens patriae to entertain petitions from parents to order the sterilization of 
incompetent children.”” Under the parens patriae doctrine, the court 
substitutes its judgment for that of the incompetent.” To the circumspect 
observer, sterilization authorized by a court under the doctrine of parens 
patriae is a highly suspect, legally unsound practice. Pivotal to an 
understanding of the legal objections to the use of parens patriae in this 
context is an understanding of the historical development of the doctrine. 


Il. THE HISTORICAL PERSPECTIVE OF PARENS PATRIAE 
POWER IN THE UNITED STATES 


Parens patriae means literally “‘father of his country.”” Historically the 


term was used in connection with the duty of the King to protect and provide 


_ ” Id. In this case the sterilization was not sought for any medical reasons nor was the minor 


retarded. 

> Parham v. J.R., 442 U.S. 584, 602 (1979). 

* Murdock, Sterilization of the Retarded: A Problem or a Solution? 62 Cav. L. Rev. 917, 932 
(1974). 

* Id. | 

*° See Ruby v. Massey, 452 F. Supp. 361, 364 (D. Conn. 1978), discussed in text accompanying 
notes 16-20, (defendant doctors refused to sterilize three retarded females on the advice of legal 
counsel who concluded that parental consent was legally insufficient to protect the doctors and 
clinic from civil liability). 

2” In re Grady, 85 N.J. 235, 426 A.2d 467 (1981); Matter of C.D.M., 627 P.2d 607 (Alaska 1981); 

_ Matter of Salimaier, 85 Misc. 2d 295, 378 N.Y.S.2d 989 (Sup. Ct. 1976). 

8 See text accompanying notes 29-50, infra. 

2°27 Am. Jur. Infants § 101. 
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for those subjects who were incapable of caring for themselves.*° The parens 
patriae power was a prerogative power; that is, the power belonged to the 
King by virtue of his crown.”' In England, the King exercised his parens 
patriae power through his Lord Chancellor in the High Court of Chancery.” 
The Lord Chancellor also had inherent power to hear and decide controver- 
sies; that is, inherent judicial power.*’ However, in the absence of a specific 
commission from the crown, the Chancellor lacked parens patriae power.™ 
The parens patriae power thus is not of a judicial character.» 

Historically, the scope of Chancery’s power over incompetents was 
limited to adjudicating controversies related to property.*° The Chancellor 
was charged with the duty. to apply the personal estate and profits of the real 
estate of lunatics and idiots to their support and maintenance.”’ 


It is undeniable that the business of courts of equity is almost, if not entirely, 
confined to adjusting difficulties and controversies with respect to property, and 
to administering it for the benefit of those who are not permitted by the law, or 
have not mind sufficient, to act for themselves.” 


In the United States, these prerogative powers have devolved upon the 
individual states.” The sovereign state is therefore the parens patriae, but the 
essential character of the parens patriae power is unaltered.“ Consequently, 
being of a non-judicial character, parens patriae powers must be conferred 
upon courts of general jurisdiction by specific legislation.*' Therefore, a 
general grant of jurisdiction to state courts, while sufficient to confer inherent 
judicial powers on those courts, is Euan. to confer nonjudicial powers.” 


* Dodge v. Cole, 97 Ill. 338, 354 (1881). 

Id, 

2 Id. See also 3 B1. Comm. 45. (The general inherent powers of the High Court of Chancery were 
“To call the King’s debtors to account and to recover any lands, tenements, or hereditaments, 
any goods, chattels, or other profits or benefits belonging to the crown.”) 

> Dodge v. Cole, 97 Ill. 338, 354 (1881). 

* Id. 

* Id. 

% Id. 

7 Yd. 

* Id. at 358. 

*® Fountain v. Ravenel, 58 U.S. 369, 384 (17 How.) (1854), citing Wheeler v. Smith, 50 U.S. 55 
(9 How.) (1850). 

“ Id. The sovereign state in this respect refers to the legislative branch of government. 

“' Dodge v. Cole, 97 Ill. 338, 354 (1881): 

[T]he power to which the state succeeded is not of a judicial character, wherefore, in the 
distribution of the powers of government under the constitution, it was not thereby 
delegated or conferred upon the judicial department of government, and hence, without 
express legislation, a court of chancery was not authorized to exercise it. 

“ Cf. Fontain v. Ravenel, 58 U.S. 369 (17 How.) (1854) (delineating the equity powers of the 
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Since parens patriae power is not an inherent judicial power, state courts of 


general jurisdiction lack this power absent special legislation granting it.® In 


other words, there is no common law basis for the exercise of parens patriae 
power. 
Legislation which purports to grant to courts of er jurisdiction 


_ authority over incompetents is usually couched in a grant of jurisdiction over 


guardianships.“* The powers and duties of a guardian are generally specified 
by statute* and the guardian’s chosen means for executing duties and 


United States Circuit Court), “Powers not judicial, exercised. by the Chancellor merely as 
representative of the sovereign, and by virtue of the King’s prerogative as. parens patriae are not 
possessed by circuit courts.” [d. at 384. 

43 Id. 

“ For example, the Alaska Constitution provides: ‘‘The jurisdiction of courts shall be prescribed 
by law.” ALaska Const. art. IV, § 1. However, Alaska statutes provide: “Jurisdiction. (a) The 
Superior Court is the trial court of general jurisdiction, with original jurisdiction in all civil and 
criminal matters, including but not limited to probate and guardianship of minors and 
incompetents.”” ALASKA STAT. § 22.10.020. Similarly, in Indiana: “Circuit Courts—The circuit 
courts shall have such civil and criminal jurisdiction as prescribed by law.” IND. Const. art 7,8 
8 (1851, amended 1970). “‘Jurisdiction—Said court shall have original jurisdiction in all cases at 
law or in equity whatsoever. ... It shall also have exclusive jurisdiction over the settlement of 
decedent’s estates and of guardianships. ” InD. CopE § 33-5-5-3 [4-303]. 

“In Illinois, for example, ILL. Rev. Stat. ch. 110, 4 tla-17 provides: 

§11a-17. Duties of personal guardian. (a) To the extent ordered by the court and under the 
direction of the court, the guardian of the person shall have custody of the ward and his 
minor and adult dependent children; shall procure for them and shall make provision for 
their support, care, comfort, health, education and maintenance and such professional 
services as are appropriate but the ward’s spouse may not be deprived of the custody and 
education of the ward’s minor and adult dependent children, ‘without the consent of the 
spouse, unless the court finds that the spouse is not a fit and competent person to have 
such custody and education. The guardian will assist the ward in the development of 
maximum self-reliance and independence. The guardian of the person may petition the 
court for an order directing the guardian of the estate to pay an amount periodically for the 
provision of the services specified by the court order. If the ward’s estate is insufficient to — 
provide for education and the guardian of his person fails to provide education, the court 
may award the custody of the ward to some other person for the purpose of providing 
education. If a person makes a settlement upon or provision for the support or education of 
a ward, the court may make such order for the visitation of the ward by the person making 
settlement or provision as the court deems proper. 


(b) The guardian of the person shall file with the court at intervals indicated by the court, 
but at least annually, a report which shall state briefly: (1) the current mental, physical, 
and social condition of the ward and his minor and adult dependent children; (2) their 
present living arrangement, and a description and the address of every residence where 
they lived during the reporting period and the length of stay at each place; (3) a summary 
of the medical, education, vocational, and other professional services given to them; (4) a 
resume of the guardian’s visits with and activities on behalf of the ward and his minor and 
adult dependent children; (5) a recommendation as to the need for continued guardianship; 
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responsibilities are subject to the control of the. court.“° The power of the 
guardian over the person of the ward may be regulated, controlled, or denied 
by courts when necessary to protect and promote the best interests of the 
ward.*’ A grant of jurisdiction over guardianships therefore allows the court 
to remain the final arbiter in determining the best interests of the incompetent 
by exercising control over the guardian. Jurisdiction of guardianships, 
therefore, is a limited grant of parens patriae power which provides for 
judicial review and supervision of the guardian’s decisions. 

On the other hand, a general grant of parens patriae power authorizes a 
court to act as guardian and to give substituted consent.** However, the 
requisites for the sufficiency of substituted consent, established by statute and 
judicial decision, should apply to the court as well. For example, substituted 
consent by a parent or guardian is generally considered insufficient to 
authorize sterilization of an incompetent.” Since parens patriae power is 
judicially substituted consent, its application in the context of sterilization is 
similarly suspect. Unfortunately, certain courts have failed to fully consider 
the issues involved in extending the doctrine this far.’ These courts have 
simply claimed the parens patriae power of the states without enabling 
authority, assuming unfettered judicial discretion to be free of the suspicions 
inherent in other forms of substituted consent. 


il. RECENT DECISIONS: PARENS PATRIAE AND COURT 
ORDERED STERILIZATION 


Two state courts have recently declared, under the doctrine of parens 
patriae, that a court has the inherent power to order sterilization of a mental 
incompetent. In part, the importance of these two decisions lies in the fact 


(6) any other information requested by the court or useful in the opinion of the guardian. 
The Office of the State Guardian shall assist the guardian in filing the report when 
requested by the guardian. The court may take such action as it deems appropriate 
pursuant to such report. Added by P.A. 80-1415, § 1, eff. Jan. 1, 1979. Amended by P.A. 
81-795, § 1, eff. Sept. 16, 1979. 
“ 25 Am. Jur. Guardian and Ward §§60, 62. 
“’ See text accompanying note 12, supra. 
“ In re Grady, 85 N.J. 235, 426 A.2d 467, 479 (1981). “‘The inherent parens patriae jurisdiction 
_ of our Chancery Division is broad enough to encompass the decision whether consent for 
sterilization should be given by a court on behalf of a person who lacks the capacity to give or 
withhold consent for himself.”” (Emphasis added.) 
“ See note 15, supra, and accompanying text. 
© See text accompanying notes 83-125, infra, for a discussion of the implications of extending the 
doctrine in sterilization of incompetents. 
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that until these courts adopted this view, the uniform judicial stance had been © 
that absent authorizing legislation, a court lacked authority to order steriliza- 
tion. A close examination of the courts’ analyses in these two cases is crucial. 

In In re Grady,*' the Supreme Court of New Jersey held that a state 
chancery court could, by its parens'patriae power, order the sterilization of a 
mentally retarded woman.” In Grady the parents of 19-year-old Lee Ann, | 
who was severely afflicted with Down’s Syndrome, petitioned the court for 
authorization to have their daughter sterilized. A guardian ad litem was. 
appointed who subsequently agreed that sterilization was in Lee Ann’s best 
interests. However, the court determined that parental consent was insuffi- 
cient. “It must be the court’s judgment and not just the parent’s good faith 
decision, that substitutes for the incompetent’s consent.”* The court held that 
under parens patriae, judicially substituted consent was sufficient to order 
an incompetent sterilized. 

In Matter of C.D.M.,™ the Supreme Court of Alaska took a different 
view of the inherent power of a court to order sterilization. C.D.M. was also 
19-years-old and afflicted with Down’s Syndrome. C.D.M.’s parents, her 
guardian ad litem, a family physician, and a genetics specialist all agreed 
that sterilization would be in her best interest. Thus, her parents petitioned 
the court for an order authorizing the necessary operation.” 

Unlike the court in Grady, however, the Alaska Supreme Court did not 
assert judicially substituted consent. Indeed, C.D.M.’s parents sought 
judicial approval of her consent to the sterilization.*° The.court concluded the 
issue to be whether a court had jurisdiction to adjudicate constitutional rights. 
The court reasoned that courts of general jurisdiction possess the power to 
“hear all controversies which may be brought before a court within the legal 
bounds of rights or remedies;”*’ therefore, a court of general jurisdiction has 
authority over any subject unless “specifically and unequivocally denied by 
statute.”** The court concluded that a court’s inherent parens patriae 


5! 5 _N.J. 235, 426 A.2d 467 (1981). 

2 Id. at 259, 426 A.2d at 479. 

3 Id. at 251, 426 A.2d at 475. 

* 627 P.2d 607 (Alaska 1981). 

5S Id. at 609 n.3. 

* The lower court found that C.D.M. had consented to the sterilization, so substituted consent 
was not in issue. 

7 627 P.2d at 610 n.8 “‘[C]ourts have held that they lacked jurisdiction when their concern should 
have been whether or not an order sanctioning the sterilization of a particular incompetent 
would have been constitutional.” (Emphasis is the court’s.) 

8 Id. 
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jurisdiction extends to permit consideration of the propriety of sterilizing a 
mental incompetent. This jurisdiction, according to the court, is subject only 
to the limitations imposed by the Constitution.” 

Although it was unnecessary for the Alaska court to attempt to label 
court-ordered sterilization as compulsory, voluntary, or involuntary, the 
concern was critical to the Grady court’s analysis. The Grady court 
characterized court-ordered sterilization under these circumstances as neither 

“compulsory” nor “voluntary.” “Compulsory would refer to a sterilization 
that the state imposes despite objections by the person to be sterilized or one 
who represents [her] interests.” The court concluded that objection by the 
person to be sterilized or by her guardian was a necessary component of 
compulsion.’ The court failed, however, to consider a more significant 
element of compulsion—the presence of coercion, either mental or physical. 
By refusing to characterize this sterilization as compulsory, the court avoided 
addressing the issue of whether compulsory court-ordered sterilization is 
constitutional. 

Ironically, the court did recognize that iis Sterilization was not 
voluntary: “Lee Ann herself can comprehend neither the problem nor the 
proposed solution; without any such understanding it would be difficult to 
say that sterilization would be against her will.”®. Thus, the proposed 
sterilization was not voluntary since Lee Ann was incapable of voluntary 
consent. 

The Grady court believed that. the unfortunate circumstance of Lee 
Ann’s incapacity should not result in the forfeiture of her constitutional rights 
to procreate or to be sterilized.™ To preserve and protect the right to voluntary 
sterilization and the “‘benefits that a meaningful decision would bring to her 
life,”®* the court asserted this right for her. 

The Alaska court in C.D.M., on the other hand, did not suggest that 
court ordered sterilization was an assertion of the incompetent’s nght to be 
sterilized. Indeed, the Alaska court sought to ensure minimal encroachment 


* Id. at 611. 

© 85 N.J. at 247, 426 A.2d at 473. 

61 Id. 

* Sterilization as a condition for probation or as a requisite for receipt of welfare funds may be 
compulsory, although no court has so held. See generally Ferster, Eliminating the Unfit—Is 
Sterilization the Answer? 27 Onio Sr. L.J. 591 (1961); Burgdorf & Burgdorf, The Wicked Witch 
is Almost Dead, 50 Tempre L.Q. 995 (1977). 

85 N.J. at 247, 426 A.2d at 473. 

. “Id, at 251, 425 A.2d at 474. 
5 Jd. at 250-51, 426 A.2d at 474-75. 
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on the incompetent’s rights. “[I]t must be established that the proposed 
operation involves no greater intrusion into the incompetent’s person than is 
absolutely necessary.” 

Since the Grady court viewed court-ordered sterilization as an assertion 
of the incompetent’s right to be sterilized, it necessarily had to determine who 
may assert this right on the incompetent’s behalf i.e., who could give 
substituted consent. The court decided that “[i]Jt must be the court’s 
judgment and not just the parent’s good faith decision that substitutes for the 
incompetent’s consent.”®’ The court justified its newly assumed respon- 
sibilities by opining that the decision involved ‘‘a variety of factors well: 
suited to a rational development in judicial proceedings.” Finally, the court 
also determined judicial consent to sterilization as necessary to avoid possible 
abuses in the decision to sterilize.” 

Both the Alaska and New Jersey courts, in justifying the assertion of 
authority to order sterilization, noted that courts frequently sanction requests 
for medical treatment or surgery for an incompetent. However, as the dissent 
in C.D.M. pointed out, sterilization in these cases is elective surgery and 
would “irreversibly deprive a human. being of a fundamental right.”” 


Moreover, the sterilization of Lee Ann and C.D.M. was not proposed as a 


part of medical treatment or as surgery necessary to preserve life. Rather, the 
proposed sterilization was designed solely to prevent an unwanted pregnancy. 

The Grady court, by applying the parens patriae doctrine, did not 
simply sanction substituted consent; instead, the court itself was consenting 
to the sterilization. While noting that courts frequently make similar 
decisions in adoption and child custody cases, the Grady court disavowed 
the foreseeable allegation that it had equated adoption and child custody with 
sterilization. Obviously the court had, in fact, drawn such an equation, one 
which cannot withstand scrutiny.’ Ironically, New Jersey has established 
statutory standards governing the sterilization of institutionalized mental 
incompetents.’”” However, since Lee Ann was not institutionalized, no statute 


© 627 P.2d at 613. 

7 85 N.J. at 252 n.5, 426 A.2d at 475 n.5. 

% Id. 

” 85 'N.J. at 252, 426 A.2d at 475. The court cited to Burgdorf & Burgdorf, supra note 62. 
However, the court did not take cognizance of the number of cases cited therein which involved 
judicial abuses of the decision to sterilize. See also text accompanying notes 113-25, infra. 

% 627 P.2d at 614 (Matthews, J., dissenting). 

| See text accompanying notes 86-87, infra. 

” The Bill of Rights for. the Mentally Retarded, N.J. Stat. ANN. 30:4-24.2(d) (West), 
provides in relevant part: 
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governed her parents’ petition, or restricted the court’s power to order 
sterilization.” 
The Grady court also refused to require an adversary hearing or to 


d. Each patient in treatment shall have the following rights, a list of which shall be 
prominently posted in all facilities providing such services and otherwise brought to his 
attention by such additional means as the department may designate: 


(2) Not to be subjected to experimental research, shock treatment, psychosurgery or 
sterilization, without the express and informed consent of the patient after consultation 
with counsel or interested party of the patient’s choice. Such consent shall be made in 
writing, a copy of which shall be placed in the patient’s treatment record. [f the patient has 
been adjudicated incompetent a court of competent jurisdiction shall hold a hearing to 
determine the necessity of such procedure at which the client is physically present, 
represented by counsel, and provided the right and opportunity to be confronted with and 
to cross-examine all witnesses alleging the necessity of such procedures. In such 
proceedings, the burden of proof shall be on the party alleging the necessity of such 
procedures. In the event that a patient cannot afford counsel, the court shall appoint an 
attorney not less than 10 days before the hearing. An attorney so appointed shall be entitled - 
to a reasonable fee to be determined by the court and paid by the county from which the 
patient was admitted. Under no circumstances may a patient in treatment be subjected to 
experimental research which is not directly related to the specific goals of his treatment 
program. (Emphasis added.] 

The Developmentally Disabled Rights Act, N.J. Star. ANN. §30:6D-5(a)(4) (West), provides: 

a. No person receiving services for the developmentally disabled at any facility shall: 


(4) be subjected to shock treatment, psycho-surgery, sterilization or medical, 
behavioral or pharmacological research without the express and informed consent of such 
person, if a competent adult, or of such person’s guardian ad litem specifically appointed 
by a court for the matter of consent to these proceedings, if a minor or an incompetent 
adult or a person administratively determined to be mentally deficient. Such consent shall 
be made in writing and shall be placed in such person’s record. 

Either the party alleging the necessity of such procedure or such person or such 
person’s guardian ad litem may petition a court of competent jurisdiction to hold a hearing 
to determine the necessity of such procedure at which the client is physically present, 
represented by counsel, and provided the right and opportunity to be confronted with and 
to cross-examine all witnesses alleging the necessity of such procedure. In such 
proceedings, the burden of proof shall be on the party alleging the necessity of such 
procedure. In the event that a person cannot afford counsel, the court shall appoint an 
attorney not less than 10 days before the hearing. An attorney so appointed shall be entitled 
to a reasonable fee to be determined by the court and paid by the county from which the 
person was admitted. Under no circumstances may a person in treatment be subjected to 
hazardous or intrusive experimental research which is not directly related to the specific 
goals of his treatment program. [Emphasis added.] __ 

® The court reasoned that to hold that the statutes delineated the only circumstances in which 
sterilization of mental incompetents was permissible, would raise equal protection issues. If the 
statute operated to deny non-institutionalized incompetents their right to be sterilized, it might 
violate the Fourteenth Amendment proscription against the denial of equal protection of the 
laws. 85 N.J. at 259, 426 A.2d at 479. See also generally Note, The Constitution and the 
Family, 93 Harv. L. Rev. 1156, 1296 (1980). 
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require a showing that the sterilization was necessary. The court feared that a 
necessity standard would “‘infringe too seriously upon fundamental rights.” 


A necessity standard would result in an unacceptable degree of State inter- 
ference in the exercise of these rights concerning sterilization. It might prevent 
an individual who wishes to be sterilized from being so [,and] [cJonversely, ... 
also result in the imposition of sterilization upon someone against his wishes. If 
a showing of necessity were . .. enough to substitute for [the] inability to make a 
choice, such proof might also be ... enough to ... justify compulsory 
sterilization. Necessity should not be accorded such talismanic powers.” 


The New Jersey court required the proponents of sterilization to prove, 
by clear and convincing evidence, that sterilization is in the best interests of 
the incompetent. Conversely, the Alaska Supreme Court in C.D.M. required 
‘‘a full judicial hearing at which medical testimony is presented and the 
incompetent, through a guardian ad litem, is allowed to present proof and 
cross examine witnesses.””° The Alaska court also adopted the best interest 
standard and required proof by clear and convincing evidence.” 

Both the New Jersey and Alaska Supreme Courts set forth factors to be 
considered in determining what is in the best interests of the incompetent. 
These factors included: (1) the possibility that the incompetent could become 
pregnant; (2) the possibility of psychological harm or injury from pregnancy, 
birth, or sterilization; (3) the feasibility and medical advisability of a less 
drastic means of contraception at the present and in the future; (4) the 
incompetent’s ability to care for a child;” and, (5) the good faith of the 
proponents of the sterilization. 

Both courts also required a finding that the incompetent lacked the 
capacity to choose whether to undergo or forego sterilization.” The Grady 
court suggested that the trial court require the presentation of independent 
medical and psychological evaluations by qualified professionals.” The | 
Alaska court required only that the trial court be assured that these 


™ 85 N.J. at 263, 426 A.2d at 481: 

% 85 .N.J. at 263 n.9, 426 A.2d at 481 n.9. 

’© 627 P.2d at 612. The Grady court also endorsed the appointment of a guardian ad litem in these 
cases. 85 N.J. at 264, 426 A.2d at 482. However, what protection is provided by a guardian ad 
litem who remains silent throughout the proceedings? See Ferster, supra note 62, at 591, 600. 

” 627 P.2d at 612. 

™® The Alaska Court required a siding that the mores would be unable to adequately care 
for a child. Jd. at 613. 

® In re Grady, 85 N.J. at 265, 426 A.2d at 482; Matter of C:D.M., 627 P.2d at 613. 

© 85 .N.J. at 264, 426 A.2d at 482. 
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evaluations had been made and allowed, if DeCeSatY, for the court to obtain 
this advice on its own motion.* 

Since the Supreme Courts of New Jersey and Alaska had promulgated 
new standards for the sterilization of mental incompetents, both Jn re Grady 
and Matter of C.D.M. were remanded to the trial court for the application of 
these standards. . 


IV. PARENS PATRIAE AND CONSTITUTIONAL RIGHTS: 
POWER, PRIVACY, AND ABUSE 


The assertion in Grady and C.D.M. of inherent judicial power to order 
sterilization represents a shift in judicial attitudes. However, the issue of 
sterilization of the mentally disabled has been the focus of debate in the 
courts and legislatures for nearly a century. Most states have, at one time or 
another, enacted sterilization legislation, and presently, at least 31 states have 
specific statutes regarding the sterilization of mental incompetents.* Some of 
these statutes deal with safeguarding the rights of the mentally disabled who 
are committed to state institutions.** However it may properly be presumed 
that these statutes are the result of vigorous and full legislative debate on the 
social and constitutional issues involved. 

As noted, the overwhelming majority of courts considering the issue 
have held that parents, guardians and courts cannot consent to the steriliza- 
tion of mentally incompetent adults.“ Yet the doctrines of substituted cnsent 
and parens patriae are routinely invoked to approve medical treatment or 
surgery for minors and incompetents and to resolve child custody and 
adoption controversies.” While each of these areas clearly involves important 
aspects of family and personal life, the consequences of error in adoption and 
child custody decisions may be ameliorated through use of modification 
decrees. Sterilization, however, is elective surgery with permanent results. 
Analytically, issues which surround sterilization of the incompetent are 
similar, in substance, to those which arise in the context of abortion and 
involuntary commitment, to which,” the doctrine of substituted consent has 


*! 627 P.2d at 613. 

® See Note, supra note 73, at 1156, 1296. 

® See note 72, supra, for text of the New Jersey statutes which deal with safeguarding the rights of 
the mentally disabled. 

“ Burgdorf & Burgdorf,supra note 62, at 1022. 

®° §5 N.J. at 259-60, 426 A.2d at 475. 

% Planned Parenthood v. Danforth, 428 U.S. 52 (1973); Parham v. J.R., 442 U.S. 584 (1979). 
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not been extended. This judicial reluctance to apply the doctrines of parens 
patriae and substituted consent to these latter decisions involving profoundly 
personal and fundamental rights, may also be appropriate regarding steriliza- 
tion. Yet the New Jersey and Alaska courts chose to expand judicial authority 
into this area. 

The fundamental right siapliened in court-ordered sterilization is the 
right to privacy. The United States Supreme Court has recognized the right to 
be free from unwarranted governmental interference in choosing whether to 
use contraceptives,"’ to have an abortion,” or to bear children.” A court’s 
exercise of its parens patriae power, in the context of these personal 
decisions violates one’s right of privacy. The United States Supreme Court, in 
Planned Parenthood of Missouri v. Danforth,” addressed the issue of 
substitute consent for a minor’s decision to have an abortion. The controversy | 
in Danforth involved a Missouri statute which required unmarried women 
under 18 years of age to obtain the written consent of a parent or person in 
loco parentis”' before obtaining an abortion. The Court declared: 


Just as with the requirement of consent from the spouse, so here, the State does 
not have the constitutional authority to give a third party an absolute and 
possibly arbitrary veto over the decision of the physician and his patient to 
terminate the patient’s pregnancy, regardless of the reason for withholding the 


consent. ”” 


The Court invalidated the provision but emphasized that in some situations, a 
similar restriction may be constitutional if sufficiently justified.” For 
example, in a companion case decided the same day, the Court held that the 
interest of the state in protecting an immature minor from making an 
amprov ident decision would sufficiently justify a parental consent require- 
ment.”* More importantly, however, in both of these cases the Court was 
concemed with an aie to restrict the right of the mature minor to 
terminate her pregnancy.” 


*” Griswold v. Connecticut, 381 U.S. 479 (1965) (invalidating a Connecticut law criminalizing the 
use of contraceptives). 

® Roe v. Wade, 410 U.S. 113 (1973) (invalidating a Texas abortion statute). 

* Skinner v. Oklahoma, 316 U.S. 535 (1942) (invalidating a i sterilization statute 
applicable to criminals). 

*® 428 U.S. 52 (1975). 

*! Persons in loco parentis are those who will take a child into their own home and treat the child 
as a member of their own family. 39 Am. Jur. Parent & Child § 61. 

% 428 U.S. at 74. } 

% Id. at 75. 

™ Bellotti v. Baird, 428 U.S. 135 (1975). 

** Planned Parenthood v. Danforth, 428 US. at 75. ‘We emphasize that our holding that ... [the 
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Incompetents, like minors, may have the capacity in certain situations 
to give consent or to make responsible decisions. For example, courts have 
found incompetents to possess the capacity to consent to both marriage” and 
sexual intercourse.” Where an incompetent is capable of giving or withhold- 
ing consent to sterilization, the incompetent’s choice may not be constitu- 
tionally superceded by parental or judicial intervention. An incompetent, like 
a minor, does not forfeit the constitutional right to procreate by virtue of the 
legal inability to contract.” An independent evaluation of the incompetent’s 
capacity to consent to sterilization is.a necessary prerequisite to the exercise 
of parens patriae power or the use of substituted consent. Once the 
incompetent is judged to have the capacity to decide whether to procreate, 
any legislative or judicial interference with that decision is constitutionally 
suspect.” 

Where an incompetent is incapable to decide about procreation more 
difficult questions arise. Should this individual be denied the right to decide 
about procreation simply because of lack of cognition regarding procreation? 
Where medical treatment or surgery is sought, substituted consent suffices. '°° 
However, sterilization is radically removed from. necessary medical treatment 
in many respects. First, sterilization is elective surgery. With necessary 
medical treatment or surgery, or even abortion, time is of the essence in the 
decision. Obviously time is not generally of the essence in the decision 
whether or not to be sterilized. Second, sterilization is irreversible, while a 
decision not to be sterilized merely preserves the decision to seek sterilization 
at a later time. | 

Third, the decision to give consent for medical treatment or surgery is 
inextricably tied to the best interests of the incompetent. The consequences 
are clear and the risks calculated. If the surgery is satisfactorily performed or 


parental consent requirement) is invalid does not suggest that every minor, regardless of age or 
maturity, may give effective consent for termination of her pregnancy.” 

% Larson v. Larson, 42 Ill. App. 2d 467, 192 N.E.2d 594 (1963); Ertel v. Ertel, 313 Ill. App. 326, 
40 N.E.2d 85 (1942). 

*” Hacker v. State, 73 Okla. Crim. 119, 118 P.2d 408 (1941); Lee v. State, 43 Tex. Crim. 285, 64 
S.W. 1047 (1901). 

* In Planned Parenthood, 428 U.S. at 75, the Court explained, “Constitutional rights do not 
mature and come into being magically only when one attains the State defined age of majority.” 
Since a minor does not forfeit constitutional rights simply because the age of majority has not 
been reached, so also an incompetent should not forfeit constitutional rights by virtue of legal 
inability to manage his or her affairs. 

® The theory of parens patriae is grounded in substituted consent and therefore is radically 
different from compulsory sterilization. Others have addressed the issue of the constitutionality 
of compulsory sterilization statutes. See Burgdorf & Burgdorf, supra note 62. 

1 See text accompanying notes 10-14, supra. 
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the treatment given, the condition of the incompetent will generally improve; 
if the treatment is not given, the incompetent’s condition will generally 
deteriorate.'"' The consequences of sterilization, on the other hand, are not 
subject to such reasoned calculation. The condition of the incompetent which 
ostensibly makes sterilization desirable is not illness or disease, but merely 
the possibility of pregnancy. Unlike illness or disease, the possibility of 
pregnancy ts not universally recognized to be an undesirable condition. Also, 
pregnancy in the absence of sterilization is not nearly as probable as 
deterioration in the absence of medical treatment. Finally, where a decision 
involves medical treatment the interests of the incompetent, the parent, and 
the state are likely to coincide. However, a decision in favor of sterilization is 
not necessarily consistent with the best interests of the incompetent, and 
indeed, may implicate interests of the state or the parent which directly 
conflict with those of the incompetent. These compelling reasons demand 
strict scrutiny of substituted consent for sterilization. 

New Jersey has established statutory standards governing the suffi- 
ciency of substituted consent for sterilization of the institutionalized incompe- 
tent.'°* Yet the Grady court declined to apply these standards solely because 
the ward had not been institutionalized.'"’ The New Jersey Bill of Rights for 
the Mentally Retarded'™ provides: 


If the patient has been adjudicated incompetent a court of competent jurisdiction 
shall hold a hearing to determine the necessity of such procedure at which the 
client is physically present, represented by counsel, and provided the right. and 
opportunity to be confronted with and to cross examine all witnesses alleging 
the necessity of such procedures. | 


This legislation evinces an intent to provide protection against the 
abuses to which the institutionalized have historically been subject.'® In the 
event that the administrator of a facility decides sterilization to be necessary, a 
conflict of interest may all too easily exist between the administrator and the 
incompetent. For example, the sterilized incompetent would require less 
supervision, fear of sexual activity and its consequences being eliminated. 
Also sterilization would eliminate the most obvious sign of rape—the 


‘1! The author does not suggest that these consequences are a certainty, only that they are somewhat 
predictable. 

1 See note 72, supra. 

103 See text accompanying notes 72-73, supra. 

104 NJ. Star. ANN.§30:4-24.2(d)(2)(West). See note 72, supra. 

'° These procedural requirements apply equally to experimental research, shock treatment, 
psychosurgery and sterilization. See note 72, supra. 
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pregnancy of one incapable of consenting to intercourse.’ The administrator 
could cut budget costs by eliminating expenses for birth control, prenatal care. 
and childbirth or abortion. Finally, sterilization is thought to have beneficial 
side effects on a variety of conditions including “excessive masturbation, 
menstrual problems, excessive body hair, and acne.”'” Therefore, the 
administrator may be motivated by a desire for administrative ease, reduction 
in staff size, and attendant costs, etc. In any event, similar concerns militate 
against the sufficiency of both parental and custodial consent to 
sterilization." 

These same problems threaten the objectivity of the parent who 
attempts to substitute consent for sterilization. Burdened with the oftentimes 
onerous task of caring for the noninstitutionalized incompetent, the parent 
tries to alleviate some of the tedium and difficulty by seeking sterilization. 
Inevitably, then, it is the parent’s or guardian’s interests which precipitate the 
sterilization decision, not the best interests of the incompetent. 

The New Jersey legislation requires an adversary hearing and a showing 
of necessity as a means to test the validity of substituted consent.’ However, 
the Grady court felt that a necessity standard for the noninstitutionalized 
incompetent would “infringe too seriously upon fundamental rights.”"° To 
require a showing of necessity when examining the interests of an institu- 
tionalized mental incompetent, while looking only to the “best interests” of 
the noninstitutionalized incompetent, would violate the demand of the Equal 
Protection clause. Furthermore, undue state regulation of the exercise of 
fundamental rights violates due process requirements, unless the state can 
articulate a compelling interest, and the regulation is narrowly drawn to 
promote only that interest.''’ By characterizing the necessity standard as “an 
unacceptable degree of state interference in the exercise of these rights 
concerning sterilization,”''’ the court implicitly ruled that these statutes 
violated both equal protection and due process. 


' The pregnancy of a woman who is incapable of consenting to intercourse is an obvious sign that 
she has been raped. An administrator may desire to avoid public outrage over the rape of 

- institutionalized women by eliminating the most obvious indicator of rape. 

'” Ferster, supra note 62, at 591, 604. 

108 See text accompanying notes 23-25, supra. 

' See note 72, supra. 

1 85 N.J. at 263, 426 A.2d at 481. A necessary consequence of this ruling is that these statutes are 
unconstitutional, since the Constitution protects the individual from unwarranted state inter- 
ference in matters of procreation. 

™ Carey v. Population Servs. Int’!, 431 U.S. 678, 686 (1977). 

"2 85 N.J. at 263, 426 A.2d 481. A court’s use of parens patriae power to order sterilization may 
also violate equal protection when the articulated state interest is to protect one’s right to be 
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Since the incompetent is incapable of expressing a preference for or 
against sterilization, the state must determine which interest is paramount. 
Conflict of interest is inherent in the use of substituted consent for 
sterilization and significantly increases the risk of error to those who would 
assert their right not to be sterilized. Therefore the interest in not being 
wrongfully sterilized requires greater protection.''® The difficulty in defining 
and ranking these interests amplifies the need for legislation with its incident 
of full and open debate on the issue. A grant of parens patriae power 
entrusts a court—one judge—with all of these difficult decisions.'* Such a 
grant must be carefully crafted by the legislature in light of potential for 
judicial abuse of the power to sterilize. The Stump v. Sparkman'’ case 
provides just such an example. 

In Stump, a victim of court-ordered sterilization brought suit against her 
mother, her mother’s attorney, the judge who ordered the operation, the 
doctors who had performed and assisted in the operation, and the hospital at 
which it was performed.'’° The plaintiff was 15-years-old when her mother 
petitioned the circuit court of DeKalb County, Indiana, to order a tubal 
ligation. Her mother alleged that she was a “somewhat retarded”’ minor and 
sought to prevent “unfortunate consequences.” Judge Stump ordered the 
operation performed and the plaintiff entered the hospital under the impres- 
sion she was to have an appendectomy. Two years later she married and soon 
discovered the true nature of the operation. She filed suit alleging violation of 
her constitutional nghts. The crucial issue was whether the judge had acted 
within his jurisdiction. If he had, then he was immune from liability. 

The United States Supreme Court followed the general rule that a judge 
is immune for judicial acts, even when exercised in excess of jurisdiction, 
unless the judge acts in the clear absence of all jurisdiction.''’ The Court held 
that since there was no statute prohibiting a court of general jurisdiction from 


sterilized. There is an equally fundamental right nor to be sterilized. The means through which 
these competing interests are promoted are difficult to reconcile. The former requires little court 
supervision to ensure protection, while the latter demands utmost judicial circumspection. If the 
court declares that the right to be sterilized is paramount and adopts a “‘best interests” standard, 
then equal protection of the laws is denied to those who would assert the right not to be 
sterilized. 

"’ This author takes the view that a court lacks parens patriae power in the absence of statute. See 
text accompanying notes 29-50, supra. 

"'* 435 U.S. 349 (1978). 

113 L d. 

"8 Id. at 355-56. 

"7 Id. at 357. 
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considering sterilization petitions, there was no “clear absence of 
jurisdiction.”’'* 

Another illustration of judicial abuse of the power to sterilize is Wade v. 
Bethesda Hospital.'” In Wade, a court ordered the sterilization of a woman 
on the basis of a petition from the county welfare board, alleging that she was 
“feeble minded.” The judge found authority for his order under statutes 
which authorized a court to commit incompetents to state institutions as well 
as the general equity powers of the court.’ That same judge, in Jn re 
Simpson,'”' ordered a minor sterilized based upon a petition from her 
mother alleging she was “feeble minded.” He based his decision on the fact 
that the minor was physically attractive, had given birth to an illegitimate 
child, and had been sexually promiscuous.’” The judge also determined 
sterilization to be in the best interests of both the minor and society. '”’ In both 
Wade and Stump, the victims were forced to seek redress by way of a civil 
suit for money damages after they had been permanently deprived of their 
right to have children.'” 

The judge in Simpson justified his sterilization order as a protection of 
public coffers. He stated, “To permit [the retarded woman] to have further 
children would result in additional burdens upon the county and state welfare 
departments which have already been compelled to reduce payments because 
of shortage of funds and have consistently importuned the General Assembly 
for additional appropriations.” '** This reasoning belies the issue of whether 
the court may order sterilization of incompetents at all. 


CONCLUSION 


An incompetent’s inability to choose to be sterilized presents difficult 
legal and ethical questions when such a choice must be made. The risks of 
error and abuse inherent in parental or custodial substituted consent to 


_ Sterilization render it legally insufficient. Consequently, the overwhelming 


majority of courts have refused to extend the doctrine of parens patriae to 


"8 Id. at 351. 

"9 337 F, Supp. 671 (S.D. Ohio 1971). 

'” Id. at 673. 

21 88 Ohio L. Abs. 193, 180 N.E.2d 206 (D. Ct. 1962). 

12 Id. at 195, 180 N.E.2d at 207. 

"3 Id. at 195, 180 N.E.2d at 208. 

"4 Wade v. Bethesda Hosp., 337 F. Supp. 671 at 672; Stump v. Sparkman, 435 U.S. at 353. 
'3 Burgdorf & Burgdorf, supra note 62, at 1015. 
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consider petitions for sterilization in the absence of specific enabling 
legislation. Recently, New Jersey and Alaska courts have deviated from the 
majority and have allowed parents to petition the court for authorization to 
sterilize incompetent adults. Judicial power to sterilize likewise presents great 
potential for abuse since it allows one judge unfettered discretion. 

Clearly, then, a legislated procedure defining specifically how and when 
sterilization may be approved is essential. Such a procedure should involve 
the appointment of a neutral medical professional or professionals whose 
expert input to the court will bear significantly upon the decision-making 
process. By ensuring that the sterilization decision is made on the basis of 
reasonable medical input, pursuant to a statutory scheme, additional 
protection will be afforded to the incompetent so as to minimize the potential 
for wrongful sterilization. 


